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MEMORANDUM IN SUPPORT OF MOTION

“We have wedding rings that we bought about fivargeago, but they’re just
sitting in a box waiting.”

- Declaration of Plaintiff Junell Faith Aliviado, 10

l. INTRODUCTION

Defendants have repeatedly prevented Plaintiffistheir fiancés — prisoners
at the Saguaro Correctional Facility in Eloy, Anzo- from marrying,
notwithstanding a twenty-five-year-old United S&a&ipreme Court decision
explicitly prohibiting state officials from prevang prisoners (or their civilian
fiancées) from marryingTurner v. Safley482 U.S. 78 (1987). The American
Civil Liberties Union of Hawaii (“ACLU of Hawaii”Jnformed Defendant Kimoto
and then-Director of the Department of Public Sa@PS”) Clayton Frank a
year and a half ago that these actions were unlawfafortunately, Defendants
Shari Kimoto Jeanette Baltero continue to violdeerfdiffs’ fundamental rights;
they continue to believe that they have the poway wirtue of their positions as
government bureaucrats — to prohibit the marriagget on their beliefs about
what marriage is and what a marriage needs toumeéssful.” Some of the
Plaintiffs have been applying to be married foefor six years, and Defendants

continue to issue blanket orders barring them fnoanrying.



Plaintiffs seek preliminary injunctive relief tompel Defendants to cease
interfering with Plaintiffs’ fundamental right toarry, as guaranteed by the
Fourteenth Amendment to the United States ConistitutDefendants’ ongoing
and persistent violations of Plaintiffs’ constitutal rights have caused, and
continue to cause, irreparable injury to Plaintiffs

Il STATEMENT OF FACTS

A. Defendants Have Prohibited Plaintiffs From Marrying

Plaintiffs wish to marry their fiancés, all of wincare incarcerated by the
State of Hawaii and housed at the Saguaro Corredtiacility in Arizona.
Declaration of Lenora Santos (“Santos Decl.”), &claration of Junell Aliviado
(“Aliviado Decl.”), 12; Declaration of Jamiquia Gla (“Glass Decl.”), 12;
Declaration of Margaret Amina (“Amina Decl.”), J2ll the couples meet the
statutory requirements for marriage in either Ana@r Hawaii: they are over
eighteen years old, they are not already marriexy, &re not related to one
another, and they can pay the minimal fee for theriage license. Santos Decl.
11; Aliviado Decl. §12; Glass Decl. §15; Amina D§d2. Defendants have
denied each of them the right to marry their fianceé

All four Plaintiffs want to marry their fiancésrfthe same kinds of reasons
most people want to get married: as a demonstrafitheir love and commitment

to one another; to seal their union in the eyeSad; and/or to formalize their



relationship to their partners and best friendant&s Decl. 13, 10; Aliviado Decl.
19; Glass Decl. 114, 12, 14; Amina Decl. 15-7 e Blaintiff has an adult
daughter with her fiancé, Santos Decl. 13; onenBthi- like many would-be
spouses in the United States — also speculateth#ratmay be tax advantages to
marrying. Amina Decl. {8.

Plaintiffs Santos, Aliviado, and Glass have begenapting to get married
for years. Plaintiff Santos and her fiance figgpléed in 2006, and have applied
approximately four or five times. Santos Decl. fraintiff Aliviado and her
flancé have been trying to get married for appratety five years. Aliviado
Decl. 4. Plaintiff Glass and her fiancé have sttiechthree applications (and a
number of appeals) over the last two years. Qbess. 115-8, 10-11. Plaintiff
Amina and her fiancé applied for the first timeegrly 2011. Amina Decl. 19. All
four Plaintiffs have applied at least once withie tast two years. Santos Decl. 18;
Aliviado Decl. 195, 7; Glass Decl. 195, 6, 8, Amidecl. 9.

The details of each Plaintiff's application tornarried are set forth in
section Cjnfra; section B, below discusses Defendants’ knowlexfdheir

unconstitutional actions and their refusal to reynd@ problems.



B. The ACLU Attempted To Resolve This Issue In 2010, Ad In 2011
The Department Of Public Safety Implemented A New 8&licy

In 2010, a Saguaro prisoner and his fiancé on @aha was not, and is not,
incarcerated) submitted an application to be marrigefendant Kimoto denied
that application. In a letter to the prisoner datmvember 3, 2010, Defendant
Kimoto wrote:

As a Ward of the State incarcerated in a correation
facility, you are incapable of providing the ne@gs
emotional, financial and physical support that gver
marriage needs in order to succeed. . . .

We believe that a healthy relationship effort (nzaye)
established at this time while you are in prisod an
unable to work and communicate effectively facdaioe
with your fiancée will be detrimental to any futuee
integrative efforts. Both husband/wife must work
uniformally [sic] on individual and marital issutsat
come up throughout any successful marriage. T
may be successful overall for both individuals wien
are reunited outside of the facility’s walls allmgithe
proper opportunity to work together, develop and
establish appropriate relations as necessary.

Declaration of Daniel M. Gluck (“Gluck Decl.”), EX. As set forth in Section C,
infra, at least two of the Plaintiffs in the inst@ase have received letters with this
identical language.

On December 1, 2010, Plaintiffs’ counsel sentteie¢o Defendant Kimoto
on behalf of the Oahu woman, demanding that Defeindenoto cease interfering

with the fundamental rights of the couple to manygl further demanding that the



Department of Public Safety review and revise aetiessary policies. Gluck Decl.,
Ex. 2. The letter referencddirnerand explained that the woman had a
fundamental right to marryid.

On December 6, 2010 — just five days after senthindetter to Defendant
Kimoto — counsel for Plaintiffs had a telephonewasation with Thomas Read,
then the Offender Management Administrator witlie Department of Public
Safety. Gluck Decl. 110. During that conversatidn. Read stated that the
Department of Public Safety would amend its therresut marriage policy and
would re-evaluate the marriage requdsdt. Mr. Read also indicated that
prisoners’ requests to get married were not unuddal

In a letter dated December 7, 2010, Mr. Read ¢t the prisoner’s
request to marry had been “reconsidered” and wadittonally granted. Gluck
Decl., Ex. 3. The prisoner and his fiancée wereigin March 2011 in Arizona.
SeeACLU of Hawaii, “Annual Report — 2010” at 1, avalile at

http://acluhawaii.files.wordpress.com/2011/10/apt610.pdf

On or about June 8, 2011, the Department of Pdalfety promulgated a
new policy, COR.14.13, on prisoner marriages. &ecl., Ex. 4. This policy
purports to restrict prisoners’ right to marry whéme proposed marriage presents

a threat to the security or the good governmett@institution or to the



protection of the public.ld. at 1. A similar federal policy, set forth in 28F.R.

§ 551.10" was referenced, favorably, by tharner Court. Turner, 482 U.S. at 98.

1 The current version of this rule provides:

The Warden shall approve an inmate’s request toymar
except where a legal restriction to the marriagstgxor
where the proposed marriage presents a threag¢ to th
security or good order of the institution, or te th
protection of the public. The Warden may approwe th
use of institution facilities for an inmate's mage
ceremony. If a marriage ceremony poses a thraageto
security or good order of the institution, the Wawrdnay
disapprove a marriage ceremony in the institution.

In publishing the final rule, the Bureau of Prissasponded to a comment about
the language giving too much discretion to pristiitials:

A comment that § 551.10(a) is unnecessarily vagude a
provides insufficient guidance fails to recogniazattthe
intent of this section is to broadly define theetsll
purpose and scope. The sections of eligibility and
application to marry offer the necessary specyiaditve
do not consider it realistic to more narrowly defihe
terms “threat to security or good order” or “prdtea of
the public”. While these phrases are by necessdgdin
their scope, they are not overly brodtie presumption
of the Bureau's rule is that the Warden shall ap@ran
inmate's request to marry. . . . Further, the rale’
specificity, and the appeal procedure, dilutes the
likelihood, as suggested by a commenter, that wtéff
impose their own personal views, theories, and
prejudices.

Control, Custody, Care, Treatment, and Instructibimmates; Marriages of
Inmates, 49 Fed. Reg. 18384-01 (April 30, 1984pécodified at 28 C.F.R.
8§ 551.10) (emphases added). It appears thatxtheftd8 C.F.R. 8§ 551.10 has
remained unchanged since the Court’s decisidrumer (though the Bureau of

6



The language of COR.14.13 is identical to languagarding visitation.
According to PSD Policy COR.15.01, “[v]isitation ynbe denied if it is
determined that a visitor is detrimental to theal@htation and/or reintegration of
an inmate or there is a threat to the security@amgtiod government of the facility
concerned.” Gluck Decl., Ex. 5 at 1Each of the Plaintiffs has been able to visit
her fiancé without incident — that is, each of Rhaintiffs passes the “security

and/or good government” standard. Santos DeclAf&ado Decl. 13; Glass

Prisons consolidated the text of the regulatioa orie paragraph rather than two
separate paragraphs (thus explaining the refeterts®1.10(ajvhen subsection
(a) no longer exists)Seelnstitutional Management; Editorial Amendments, 63
Fed. Reg. 5218-01 (January 30, 1998) (to be cad#te?8 C.F.R. § 551.10).

2 The policy expressly prohibits the denial of visda on the basis that the
proposed visitor has a criminal background (anegsslevant to the denial of
Plaintiff Glass’s marriage applications):

No person shall be denied the opportunity to asi
inmate solely on the basis of:

Such person has been convicted in any court of any
misdemeanor, felony or is an active probationeaabive
parolee in any correctional system. Such persoal Ise
required to notify the facility of their status as
convicted person, parolee, or probationer and $feall
granted access as visitors if the Warden in thecesesof
sound discretion decides such visits will aid dit mot
impede the reintegration of the inmate into society

Gluck Decl., Ex. 5 at 1-2 (COR.15.01%ee alsdsluck Decl., Ex. 6 at 2
(COR.15.04, entitled “Visitation,” which provideas ielevant part: “[V]isitation is
integral to the correctional and rehabilitativegess of inmates. Visitation
encourages the maintenance of positive familial@rdmunity ties and positive
inmate motivation.”).



Decl. 113, 9; Amina Decl. 6.

Unfortunately, as discussed in the next sectierthar ACLU intervention
nor a new PSD policy was sufficient to stop Deferntddrom violating Plaintiffs’
fundamental rights.

C. Neither A Demand Letter From The ACLU, Nor A New

Department Of Public Safety Policy, Was Enough Toi8p
Defendants From Violating Plaintiffs’ Rights

When Plaintiff Glass, Plaintiff Aliviado, and thespective fianceés first
applied to be married, they received a letter fidaiendant Kimoto denying the
applications and stating the following:

As a Ward of the State incarcerated in a correation
facility, you are incapable of providing the ne@ygs
emotional, financial and physical support that gver
marriage needs in order to succeed. . ..

We believe that a healthy relationship effort (nzaye)
established at this time while you are in prisod an
unable to work and communicate effectively facdace
with your fiancée will be detrimental to any futuee
integrative efforts. Both husband/wife must work
uniformally [sic] on individual and marital issusat
come up throughout any successful marriage. TiEu
may be successful overall for both individuals wien
are reunited outside of the facility’s walls allmgithe
proper opportunity to work together, develop and
establish appropriate relations as necessary.

Glass Decl., Ex. 1 (denial letter dated Octob&04,0); Aliviado Decl., Ex. 1

(denial letter dated August 9, 2011). Plaintifhs’ most recent marriage



application was denied around the end of 2010 by 811, for similar reasons.
Santos Decl. 8.

The ACLU’s December 1, 2010 letter to Defendamh&io (cc’d to the
then-Director of Public Safety, Clayton Frank, dine then-Deputy Director for
Corrections, Tommy Johnson), should have causedridahts to re-evaluate their
response to marriage applications, but this washetase. Gluck Decl., Ex. 2.

After receiving the denial letter dated Octobe?2@10, Plaintiff Glass and
her fiancé submitted another application. Glassl.O. In a letter dated May 17,
2011 — less than six monthfter the ACLU’s December 1, 2010 letter —
Defendant Kimoto denied the marriage applicatioRlaintiff Glass and her fiancé
again, using the identical language of her prevletisr. Glass Decl., Ex. 2.
Plaintiff Amina also reports that her applicatiombarry her fiancé in late 2010 or
early 2011 was never answered. Amina Decl., 19.

The Department of Public Safety appears to haypdeimented its new
policy on prisoner marriages, COR.14.13, on Jurg®®]1. Gluck Decl., Ex. 1. A
new policy should have caused Defendants to raiat@kheir response to
marriage applications, but this was not the case.

Plaintiff Aliviado personally delivered the mamg@application for herself
and her fiancé on July 5, 2011 — nearly a mon#r dfie new policy had been

implemented. Aliviado Decl. 5; Gluck Decl., Ex. th a letter dated August 9,



2011 — a full two months after COR.14.13 had begrlemented — Defendant
Kimoto denied the application, again using the idahlanguage quoted above.
Aliviado Decl., Ex. 1.

Plaintiffs Aliviado and Glass both sought to agpbka denials. Plaintiff
Aliviado e-mailed the Office of the Ombudsman floe State of Hawaii on
October 22, 2011. Aliviado Decl. 6. On NovemB2r Herbert Almeida (an
official with the Ombudsman’s office) called PlafthAliviado and suggested that
she re-applyld. Six days later, on November 28, 2011, Plaintiffividdo walked
the application into the Department of Public Satdfice on Ala Moana
Boulevard herselfld. 7.

Plaintiff Aliviado’s application was again denieth a letter to Plaintiff
Aliviado’s fiancé, dated December 20, 2011, Defendd@moto stated in relevant
part:

Records indicate that you were convicted of sexuall
assaulting your biological child from the age db8al7.
Ms. Aliviado currently has a minor in her care and
custody.

In accordance with PSD Policy COR.14.13, your
conviction of sexually assaulting your own biolaic
child who was a minor at the time of the assauits a
knowing that your fiancé [sic], Ms. Aliviado hasranor

child in her care and custody, presents a threthieto
protection of the public.

Aliviado Decl., Ex. 2. Plaintiff Aliviado has fouhildren; the oldest is thirty-one

10



years old, and the youngest is sixteen. AliviadelD{8. Her fiancé will be
incarcerated for approximately ten more yedds.{8. In other words, by the time
her fiancé is released, Plaintiff Aliviado will nbéve any minor children in her
care or custody.
Plaintiff Glass’s attempts to resolve this issu®tigh other avenues were
similarly unsuccessful. Plaintiff Glass’s fian@nsa letter to Defendant Maesaka-
Hirata in late June 2011, appealing the May 17 12fdnial of the marriage
application. Glass Decl. 7. Michael Hoffman, bh&titutions Division
Administrator for the Corrections Division of theepartment of Public Safety,
sent Plaintiff Glass’s fiancé a letter dated Octdhe2011. In that letter, Mr.
Hoffman wrote:
After review of the matter, | believe you shouldiate
another request. Once | receive your request them
Mainland Branch, | will take your appeal into
consideration and render a decision sigichis time it
does not appear there are any reasons for a denliais
letter should not be construed as an approval &riage
as the second request needs to be initiated and the
approval/disapproval will be made at that time.

Glass Decl., Ex. 3 (emphasis added).

After receiving Mr. Hoffman’s letter, Plaintiff @ss and her fiancé

submitted another application. Glass Decl. 8feba#ant Kimoto denied this

application as well. In a letter dated January2Di,2, Defendant Kimoto wrote:

11



Records indicate that Ms. Glass has been convadted

Conspiracy to Rob 5 Banks, Bank Robbery, and

Conspiracy to Commit Bank Robbery and served

probation/prison time under the Bureau of Prisars a

the U.S. Probation Office. In addition, she waswcted

of Theft of Property and was held under the cark an

custody of the Alabama Department of Corrections.

In accordance with PSD Policy COR.14.13, asso@atin

or being in the company of a convicted felon

(state/federal) presents a threat to the secunygaod

government of the facility.
Glass Decl., Ex. 4. Plaintiff Glass was conviabéthree felonies in the late
1990s, for acts committed when she was twenty y@drsGlass Decl. 9. She
served approximately two and a half years in prisbe was released from prison
in 2000 and has had no legal trouble since theén.Her past convictions have not
presented any security or “good government” conteate, however: Plaintiff
Glass and her fiancé speak on a near daily bagighay visit in person
approximately once a month. Glass Decl. 113, ®erdis no cognizable reason
why a change in Plaintiff Glass’s legal statusaAdgis her marriage to her fiancé
would present a security threat to the SaguaroeCbonal Facility, when in-
person visits and daily phone calls do not.

Plaintiff Glass followed up with Defendants Kimaod Baltero over the

telephone. On or about February 9, 2012, Defenaltero told Plaintiff Glass

that marriage is a privilege, not a right; thatiftiéf Glass’s fiancé did not have

any rights because he was incarcerated; and tlodetans are prohibited from

12



getting married. Glass Decl. 110. Defendant Balteld Plaintiff Glass that the
answer to the marriage application was “no” and tiva answer would not change,
and further stated that Plaintiff Glass was a sgctsk. Id. Defendant Kimoto
also told Plaintiff Glass that she would not beeabl marry her fiancé because of
her criminal backgroundld. Meanwhile, around the end of January 2012,
Plaintiff Glass’s fianceé sent a letter to Defend&mhoto asking for an explanation
as to why his fiancé’s criminal record would predithem from marrying. Glass
Decl. 111. Defendant Baltero responded in a lefé¢ed February 27, 2012, in
which she wrote:

The Department of Public Safety denied your maeriagy

Ms. Glass based on information provided in bothryou

applications and institutional file. Ms. Glass lead

criminal history and although her convictions wsis]|

years ago, the Department determined that based on

policy associating or being in the company of avocted

felon presents a threat to the security and good

government of the facility and does not recommend

marriage at this time.
Glass Decl., Ex. 5.

Again, Plaintiff Glass does not anticipate thahgemarried to her fiancé

would change anything as far as the Saguaro Conatt-acility or the State of
Hawaii are concerned. Glass Decl. 12. The champgal status would,

however, provide both Plaintiff Glass and her famgth immeasurable emotional

and other benefitsld.

13



. STANDARD OF REVIEW

To obtain a Preliminary Injunction, a plaintiff sttdemonstrate that (1) she
is likely to succeed on the merits; (2) in the alogeof preliminary relief she is
likely to suffer irreparable harm; (3) the balad¢equities tips in her favor; and
(4) an injunction is in the public intereseeWinter v. Nat. Res. Def. Coundis5
U.S. 7, 20 (2008). The Ninth Circuit has “alsacuated an alternate formulation
of theWintertest, under which ‘serious questions going tonieeits and a balance
of hardships that tips sharply towards the pldie@in support issuance of a
preliminary injunction, so long as the plaintifalshows that there is a likelihood
of irreparable injury and that the injunction istie public interest.”Farris v.

Seabrook F.3d , 2012 WL 1194154, *4 (9th Cir. Addl, 2012) (quoting

Alliance for the Wild Rockies v. Cottrefi32 F.3d 1127, 1135 (9th Cir. 2011))
(internal quotation signals omitted).

Regardless of whether this Motion is construed seguest for a prohibitory
injunction or a mandatory injunction, Plaintiffs etéheir burden. This Court
recently set forth the appropriate standard ofewvior both prohibitory and
mandatory injunctions:

There are two types of preliminary injunctions—a
prohibitory injunction that “preservels] the statjeo
pending a determination of the action on the nferits
versus a] mandatory injunction [that] orders a oesjble

party to ‘take action.”Marlyn Nutraceuticals, Inc. v.
Mucos Pharma GmbH & Cp571 F.3d 873, 879 (9th

14



Cir.2009) (citations and quotations omitted). “A
mandatory injunction ‘goes well beyond simply
maintaining the status quo [p]endente lite [and] is
particularly disfavored.”ld. (quotingAnderson v. United
States612 F.2d 1112, 1114 (9th Cir.1980)). The status
guo means “the last, uncontested status which geece
the pending controversyMarlyn Nutraceuticals, Ing.
571 F.3d at 879.

Where a claimant seeks a mandatory injunction,
“courts should be extremely cautious about issaing
preliminary injunction,” and “should deny such efli
‘unless the facts and law clearly favor the moving
party.” Stanley v. Univ. of S. Call3 F.3d 1313, 1319-
20 (9th Cir.1994) (quotingnderson612 F.2d at 1114).
In general, mandatory injunctions “are not grantekéss
extreme or very serious damage will result anchate
issued in doubtful cases or where the injury compia
of is capable of compensation in damagésiterson
612 F.2d at 11155ee also Little v. Jone607 F.3d 1245,
1251 (10th Cir.2010) (describing that “the movanmisin
make a heightened showing of the four factorsafmn
and quotation signals omitted)).

Korab v. McManaman805 F. Supp. 2d 1027, 1034 (D. Haw. 2011) (atitema in
original). See also Martin v. Int'l Olympic Comn740 F.2d 670, 675 (9th Cir.
1984) (when a party “seeks mandatory preliminahgfréhat goes well beyond
maintaining the status quo pendente lite, courtsilshbe extremely cautious about
Issuing a preliminary injunction”Pahl v. HEM Pharm. Corp 7 F.3d 1399, 1403
(9th Cir. 1993) (upholding district court’s grarftroandatory preliminary
Injunction, and explaining that it is appropriatagsue a mandatory preliminary

injunction when both “the facts and law clearlydathe moving party”).Cf.

15



ACLU of lllinois v. AlvarezNo. 11-1286,  F.3d ___, 2012 WL 1592618, *4
n.1 (7th Cir. May 8, 2012) (“The State’s Attornagaes that a preliminary
injunction is inappropriate here because it woukthgthe ACLU affirmative relief
rather than preserving the status quo. The Sup€onet has long since foreclosed
this argument.” (citingAshcroft v. ACLU542 U.S. 656, 670-71 (2004) aDdran

v. Salem Inn, Inc422 U.S. 922, 931 (1975))).

V. ARGUMENT

Plaintiffs easily meet the standard for a prelanyninjunction. First,
Plaintiffs have a substantial likelihood, if noh@ar certainty, of success on the
merits of their claims. Defendants’ interferenaehwPlaintiffs’ fundamental right
to marry is clearly unlawful, as set forth by theitdd States Supreme Court
twenty-five years ago ifiurner. Second, Plaintiffs are suffering — and are likel
continue suffering — irreparable harm, insofaresrtconstitutional rights are
being violated. “An alleged constitutional infrieigent will often alone constitute
irreparable harm."Goldie's Bookstore v. Superior Ct39 F.2d 466, 472 (9th Cir.
1984) (citing 11A GARLESA. WRIGHT & ARTHURR. MILLER & MARY KAY KANE,
FEDERAL PRACTICE AND PROCEDURES 2948, 440 (1973)). Third, the balance of
equities tips in Plaintiffs’ favor: there is norblahip to Defendants in permitting
Plaintiffs to marry, insofar as a change in Pléfisit{and their fiancés’) legal status

would not change anything with respect to the prsability to maintain safety
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and security for the institution or the publicatde. Fourth, remedying
constitutional violations is in the public interest

A. Plaintiffs Are Clearly Likely To Succeed On The Meits

1. The right to marry is fundamental

Plaintiffs and their fiancés have a fundamengtrio marry, guaranteed by
the Fourteenth Amendment to the United States @otnsh. Sege.g, Zablocki v.
Redhail,434 U.S. 374 (1978) (striking down Wisconsin s&tequiring a non-
custodial parent under an existing child-suppadtofrom a court to obtain court
approval before marrying, pursuant to the Equatdetmn Clause of the
Fourteenth Amendment; reaffirming that the rightrtarry is fundamental and that
restrictions on that right are subject to stricusiay); Loving v. Virginig 388 U.S.
1, 12 (1967) (holding that “[m]arriage is one oé thasic civil rights of man,’
fundamental to our very existence and survival'ofng Skinner v. State of
Oklahoma 316 U.S. 535, 541 (1942)), and striking down Yiig's anti-
miscegenation law under both the Due Process aundlEygotection Clauses of the
Fourteenth Amendment)eyer v. Nebrask&62 U.S. 390, 399 (1923) (holding
that the Due Process Clause of the Fourteenth Amentincludes the right to
marry); Buck v. Stankovj&85 F. Supp. 2d 576 (M.D. Pa. 2007) (granting
preliminary injunction and prohibiting defendantrn requiring plaintiff to prove

that he was lawfully present in the United Statea aondition of obtaining a

17



marriage license)See also M.L.B. v. S.L,.519 U.S. 102, 116 (1996) (“Choices
about marriage, family life, and the upbringingcbfldren are among associational
rights this Court has ranked as of basic importam@air society. . . .”) (citation
omitted));Cleveland Bd. of Educ. v. Laflewt14 U.S. 632, 639-40 (1974)
(“[F]Jreedom of personal choice in matters of mayeiand family life is one of the
liberties protected by the Due Process ClauseeoFthurteenth Amendment.”).

Marriage’s status as a fundamental right protebtethe Due Process
Clause of the Fourteenth Amendment means thatty pary state a claim directly
under the Due Process Clause.

Prisoners retain this fundamental right to maifyrner, 482 U.S. at 96
(holding that a complete ban on prisoners’ rightnirry, except in compelling
circumstances, was facially unconstitutional). [pate the inmate wishes to
marry a civilian, the decision to marry (apart fréme logistics of the wedding
ceremony) is a completely private ondd. at 98. See also Toms v. Ta®38 F.3d
519, 527 (6th Cir. 2003) (holding that prison aHis violated the plaintiff-
prisoner’s constitutional right by not affirmatiyedssisting him in obtaining a
marriage license, but granting prison officials Ifieed immunity as to plaintiffs’
damages claims: “[W]e now hold that the distinctietween actively prohibiting

an inmate’s exercise of his right to marry andrigito assist is untenable in a case
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in which the inmate's right will be completely ftreged without officials’
involvement.”)®
2. Regardless of the standard used to evaluate Defdsda

actions — strict scrutiny or “legitimate penologilaaterest” —
Defendants’ actions are unlawful

Outside the prison context, any state actionititeddes on the fundamental
right to marry is subject to strict scrutirsge Zablocki434 U.S. at 388. The
standard is lessened for prisoners, however. a€thurt explained ifurner,

“when a prison regulation impinges on inmates’ ¢insonal rights, the
regulation is valid if it is reasonably relatedegitimate penological interests.”
Turner, 482 U.S. at 89.

It is unclear what standard applies in the instaiste, where a prisoner seeks
to marry a non-prisoner. The languagé& ofneritself suggests that strict scrutiny
still applies,see Turner482 U.S. at 98 (“[W]here the inmate wishes tomnar
civilian, the decision to marry (apart from theikiges of the wedding ceremony)

Is a completely private one.”). TAairner Court, however, expressly reserved that
guestion.ld. at 97 (“[T]his implication of the interests of namoners may
support application of thiglartinezstandard, because the regulation may entail a

‘consequential restriction on the [constitutionahts of those who are not

3In contrast, in the instant case, Plaintiffs do se@k Defendants’ affirmative
assistance in obtaining the marriage license jtsedfead, Plaintiffs seek an order
prohibiting Defendants from interfering with theaioility to marry. The illegality
of Defendants’ conduct was made cleafToyner.
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prisoners.’ See Procunier v. Martingd16 U.S.[ 396, 409 (1974)]. We need not
reach this question, however, because even uneee#isonable relationship test,
the marriage regulation does not withstand scriitifsgcond alteration in
original)). A more recent caséphnson v. California43 U.S. 499 (2005),
referred only to the legitimate penological intéigandard as the appropriate
standard for prisoner marriages, but the Courndiddistinguish between
prisoner-prisoner marriages and prisoner-civiliaarmages (as th&urnerCourt
did). See idat 509-510 (“InTurner,we considered a claim by Missouri prisoners
that regulations restricting inmate marriages amaaite-to-inmate correspondence
were unconstitutional. We rejected the prisonargument that the regulations
should be subject to strict scrutiny, asking indtefether the regulation that
burdened the prisoners’ fundamental rights wasteably related’ to ‘legitimate
penological interests.™ (citations omitted)pee also Vasquez v. New Jersey Depit.
of Corr., 791 A.2d 281, 284 (N.J. Sup. Ct. App. Div. 20(#$cussingrurnerand
stating that “the Court indicated that security @@ms ordinarily could justify
denial of a request for permission to marry onlgnfinmate desired to marry
another inmate”).

In the instant case, Defendants’ actions affett bon-prisoners (Plaintiffs)
and prisoners (Plaintiffs’ fiancés). Insofar agiRtiffs are not incarcerated,

Plaintiffs contend that the appropriate standasdrist scrutiny, rather than the
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Turner“legitimate penological interest” standard. Defent$’ actions cannot
survive strict scrutiny: the government has neri@st in preventing people from
marrying (or in ensuring that the marriage willlesalthy or successful as set forth
in Defendant Kimoto’s letters), insofar as thoseisiens are between the would-
be spouses; the regulations are not narrowly &dlansofar as Defendants appear
to have a blanket policy prohibiting all prisonéx@am marrying; and whatever
possible interest the government might have coeitthmly be accomplished with
less restrictive measures than prohibiting all rmges. Defendants’ policies and
actions “interfere directly and substantially wikie right to marry.”Zablocki 434
U.S. at 387. Accordingly, their actions are subjecstrict constitutional scrutiny.
Id. at 388.

Nevertheless, Defendants’ actions cannot surwrea @nder the more
deferential “legitimate penological interest” stamdl Again, to be cleafurner
already evaluated this exact question and alreathrmiined that a near-complete
ban on prisoner marriages did not further a legtarpenological interest — as
such, the Court may begin and end its analysigther

Even if this Court were inclined to re-visit tlgaestion, however,
Defendants cannot meet their burddmurneridentified four factors as being
relevant to the question of whether a regulati@t thfringes on a constitutional

right furthers a legitimate penological interest:
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First, there must be a “valid, rational connettio
between the prison regulation and the legitimate
governmental interest put forward to justify ithus, a
regulation cannot be sustained where the logical
connection between the regulation and the assgadaid
IS so remote as to render the policy arbitrarym@tional.
Moreover, the governmental objective must be a
legitimate and neutral one. . . .

A second factor relevant in determining the
reasonableness of a prison restriction . . . isthdrdhere
are alternative means of exercising the right teatain
open to prison inmates. . . .

A third consideration is the impact accommodatibn o
the asserted constitutional right will have on gisaaind
other inmates, and on the allocation of prisonueses
generally. . ..

Finally, the absence of ready alternatives is exide
of the reasonableness of a prison regulation. hBysame
token, the existence of obvious, easy alternatwvayg be
evidence that the regulation is not reasonableisban
“exaggerated response” to prison concerns. . . .

Turner, 482 U.S. at 89-90 (internal citations omittedhe Turner Court has
alreadyapplied these four factors and leeadydetermined that a near complete
ban on prisoner marriages (as in the instant ¢gasajconstitutional.ld. at 99
(“[T]he almost complete ban on the decision to jmamot reasonably related to
legitimate penological objectives.”). Neverthelesach of the four factors is

discussed in turn.
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a. Defendants have no legitimate interest in prohibitig
Plaintiffs and their fiancés from marrying

I. Defendant Kimoto’s initial denial letters
prohibit the marriages based on her personal
belief that that the marriages will be
unsuccessful

First, Defendants have no cognizable interestaéwgnting Plaintiffs, who
are not incarcerated, from marrying prisoners, iirgdunclear what legitimate
public policy reason there could be for prevensngh a marriage. In the letters
sent to Plaintiffs Aliviado and Glass, Defendaniniéto first denied the
applications because, in her words, the marriagesdibe unsuccessful. Aliviado
Decl., Ex. 1; Glass Decl., Exs. 1, 2 (denying trernmage applications because,
“[a]s a Ward of the State incarcerated in a coioeel facility, you are incapable
of providing the necessary emotional, financial phgisical support that every
marriage needs in order to succeed.”) Simplythete is no legitimate
government interest in prohibiting a marriage beeaalgovernment bureaucrat
thinks it might fail; theTurner Court clearly rejected any paternalistic interast i
“protecting” women from entering into unsound urgpand confirmed that
prisoners retain the fundamental right to marry.

. Defendant Kimoto’s subsequent rejection
letters are similarly baseless

Defendant Kimoto’s subsequent rejections of theriage applications of

Plaintiffs Aliviado and Glass — after representasivof the Ombudsman’s Office
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and Department of Public Safety, respectively, neoended that the couples re-
apply — were similarly baseless. In the lettett serfPlaintiff Aliviado, Defendant
Kimoto rejected the proposed marriage becauserdidrecé’s conviction for
sexual assault of a minor and the fact that Pfailiviado has a minor child at
her home. Aliviado Decl., Ex. 2. There is noaaél relationship to a legitimate
government interest, however, insofar as (1) Aféliviado’s only minor child

is sixteen years old, and (2) Plaintiff Aliviaddiance will be incarcerated for
approximately ten more years (such that Plaintiitiado’s minor child will be

approximately twenty-six years old, and no longetiaor)? Aliviado Decl. 8.

4 The particular facts of Plaintiff Aliviado’s casemonstrate the absurdity of
Defendants’ purported rationale, but even if Piffidiviado’s fiancé were due to
be released imminently — and even if Plaintiff Adido had minor children in her
home at the time her then-husband was releaseden@t Kimoto’s justification
for denying the application would still be unterebisofar as “the logical
connection between the regulation and the assgdalds so remote as to render
the policy arbitrary or irrational.”Turner, 482 U.S. at 89-90.

If this type of logic were permitted, then Defentkacould prohibit virtually
every marriage application based on sheer specnlttat the prisoner might
commit the same kind of crime to (or near) his ramily. The State could deny
marriage applications of any prisoner convictetheft (because, presumably,
their would-be spouses might have some cash olngWweng around, and the
prisoners might steal again); the State could jpibmarriage applications of any
prisoner convicted of drunk driving (because thegsrer might drive drunk with
his new spouse in the car); the State could prbmbrriage applications of any
prisoner convicted of assault (because the prisomgint assault his new spouse or
step-children); or the State could prohibit mareiagplications of any prisoner
convicted of a drug offense (because the prisonghtase drugs in front of his
new spouse). In other words, government bureasaratild be able to deny a
prisoner’'s marriage application based on the agptis status as a prisoner — thus
eviscerating the holding dfurner.

24



In the letter sent to Plaintiff Glass, Defendantikto rejected the proposed
marriage because of Plaintiff Glass’ criminal recoAgain, there is no rational
relationship to a legitimate penological intereBtaintiff Glass and her fiancé
already speak on the phone daily, visit one anathperson once a month, and
write each other frequently. Glass Decl., 113,Meither the Department of Public
Safety nor the Saguaro Correctional Facility hasidied any security or “good
government” concerns so as to limit the couple®mirmnications or visits; there is
no reason to believe that a change in the couldga marital status would
somehow threaten the good government of the Sa@i@rectional Facility or the
public welfare at large. In short, the fifairnerfactor weighs in favor of

Plaintiffs and against Defendants.

b. Plaintiffs have no alternative means by which to
exercise their constitutional right to marry

Second, Plaintiffs and their fiancés have no a¢teve means by which to
exercise their fundamental rights. They want tongarried, and there is no
substitute for marriage. They must get Defendaayproval before they can
arrange a ceremony and get married, and Defendawmésrefused to grant them
permission.SeeAliviado Decl., Exs. 1-2; Glass Decl., Exs. 1, 254Santos
Decl., Ex. 1 and 117, 8, 10; Amina Decl. 19 (amtlan was not answered). The

secondlurnerfactor weighs in favor of Plaintiffs and againstf®alants.
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C. Accommodation of Plaintiffs’ right to marry will ha ve
no negative impact on guards or other prisoners

Third, there is no evidence that accommodatiomefasserted constitutional
right will have any negative impact on guards aticepinmates. There is no
dispute that the prison facility itself must beahxed in determining the logistics
of the wedding ceremony itselSee Turner482 U.S. at 99 (“It is undisputed that
Missouri prison officials may regulate the time ametumstances under which the
marriage ceremony itself takes place.”). The Smer€ourt, however, rejected
any contention that this one-time scheduling maties the type of impact on the
facility that could trump the constitutional rigiat marry. Once the ceremony is
complete, there is no additional strain on prisssources: Plaintiffs will continue
to call, write, and (when possible) visit theirmfa@gs, as they do now. Indeed, at
least one couple has already been married at tneafa Correctional Facility
since 2011.SeeACLU of Hawaii, “Annual Report — 2010” at 1, avatile at

http://acluhawaii.files.wordpress.com/2011/10/apt610.pdf

A change in the couples’ legal marital status wit burden the facility in
even the slightest way. To the contrary, themvidence that prisoner marriages
help to improve the security and good governmeimtefrison itself. As Plaintiff
Amina declares, her fiancé has made a concerted &ffavoid disciplinary
problems at the Saguaro Correctional Facility georto improve his relationship

with Plaintiff Amina. Amina Decl. 110. Defendarsght to be encouraging these
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familial relationships as a way to improve pris@\&ehavior while incarcerated
(and their chances for successful re-integratitm time community once they are
released). As such, the thifdrnerfactor weighs in favor of Plaintiffs and against
Defendants.

d. Defendants’ actions are an exaggerated responsedn
imaginary security concern

Fourth, Defendants’ purported response to whateafty concerns they
have imagined is exaggerated. Even if the Stadesbme legitimate goal in
barring Plaintiffs from marrying, there are certgiless severe alternatives to a
completeban on marriages for all prisoners (based on thikyfaremise that the
marriage “will be detrimental to any future re-igtative efforts”), Glass Decl.
Exs. 1-2; Aliviado Decl. Ex. 1; @ompleteban on marriages where the civilian
flancée has a criminal record, Glass Decl., Ex5.ahd 110, 11, 13; and a
completeban on marriages based on speculation that thengnsnight commit
the same type of crime again, Aliviado Decl., Exs@e alsmote 4 suprg.’
Defendants’ purported rationales leangeroom for a civilian to marry a prisoner

under any circumstances. There are certainlyresgtgctive alternatives than a

5 Such discrimination against individuals with crimifackgrounds is also counter
to the State of Hawaii's public policy. For exaepHawaii Revised Statutes
(“HRS”) 8§ 378-2 prohibits employment discrimination the basis of “arrest and
court record.” See alsdHRS § 378-2.5 (providing that an employer may naken
employment decisions based on an employee’s pashat convictions unless
such a decision has a “rational relationship” ®émployee’s job duties).
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complete ban. The fourffurnerfactor therefore weighs in favor of Plaintiffs and
against Defendants.

B. Plaintiffs Are Suffering lrreparable Harm

Delaying — let alone prohibiting — Plaintiffs’ diby to marry harms them
irreparably. Every day that passes is a day ket temain outside of the
emotional, spiritual, and legal bonds of marria§antos Decl. {6 (citing health
concerns and stating that “I'm living on God’s timew.”), 110 (“We just want to
be married.”); Aliviado Decl. 9 (“I want to marrgy fiancé because | feel close
to him. It broke my heart when the state officsdsd ‘no.”); Glass Decl., 12
(marriage “would mean everything for my fiancé anel’); Amina Decl. §7 (‘I
love him very much . ... He knows my thoughts] &know his thoughts.”). The
Ninth Circuit has recognized that “[a]n alleged stiational violation will often
alone constitute irreparable harnGoldie’'s Bookstore, In¢739 F.2d at 472
(citation omitted). Each of the Plaintiffs will ctnue to suffer these harms unless
Defendants are enjoined by this Coufie€l3 CHARLES ALAN WRIGHT, ARTHUR
R.MILLER, & EDWARD H. COOPER FEDERAL PRACTICE & PROCEDURES3531.2 (2d
ed. 1984) (a plaintiff seeking injunctive relief stishow that he or she “can
reasonably expect to encounter the same injuryarfuture”) (citingLos Angeles

v. Lyons 461 U.S. 95 (1983)).
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In Buck v. Stankovj&85 F. Supp. 2d 576 (M.D. Pa. 2007), the District
Court granted a preliminary injunction prohibititige defendant from requiring the
plaintiff to prove that he was lawfully presenttie United States as a condition of
obtaining a marriage license. The Court ruled thatplaintiffs had demonstrated
the possibility of irreparable harm: “Here, if t@eurt did not issue a preliminary
injunction, Plaintiffs would suffer irreparable InarThey would be deprived of
their fundamental constitutional right to marryd. at 586. The same is true in the
instant case: Plaintiffs are suffering — and, aithprompt judicial action, will
continue to suffer — irreparable harm.

C. The Balance of Equities Tips in Plaintiffs’ Favor

Defendants would suffer no discernable harm bydteance of an
injunction, and the balance of equities tips dediglen favor of a preliminary
injunction. While Plaintiffs will continue to sudf irreparable harm, insofar as
they will continue to be deprived of the ability¢ajoy a marital relationship with
their fiancés, Defendants will not suffer any havimtsoever.See idat 586
(granting plaintiffs’ motion for a preliminary infction where the hardship to
plaintiffs — denial of their fundamental right tamy — outweighed whatever
administrative burden might befall defendangge also Int'l Soc'y for Krishna
Consciousness v. Kearnd§4 F. Supp. 116, 125 (E.D. Cal. 1978) (rulingain

discussion on the First Amendment, that the excgt@ constitutional questions
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“weighs heavily in the balancing of harms, for ghvetection of those rights is not
merely a benefit to plaintiff but to all citizens”)

D. A Preliminary Injunction is in the Public Interest.

Securing constitutional rights is clearly in thépc interest, and
Courts have consistently recognized the signifigaiic interest in protecting
fundamental rightsSee United States v. Rain862 U.S. 17, 27 (1960) (“[T]here
Is the highest public interest in the due obsergasfall the constitutional
guarantees|.]”)Buck 485 F. Supp. 2d at 586-87 (“The violation of adamental
constitutional right constitutes irreparable injufijt is always in the public
interest to prevent the violation of a party’s da@nsonal rights.”™ (quotingG & V
Lounge, Inc. v. Michigan Liquor Control Comm28 F.3d 1071, 1079 (6th
Cir.1994)) (alteration in original)). In shortpaeliminary injunction to enforce the

Fourteenth Amendment is in the public interest.
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V. CONCLUSION

For the foregoing reasons, Plaintiffs respectftdiguest that the Court grant

Plaintiffs’ Motion for a Preliminary Injunction.

Dated: Honolulu, Hawaii, May 15, 2012.
Respectfully submitted,

/s/ Daniel M. Gluck
DANIEL M. GLUCK

LOIS K. PERRIN

DANIEL M. GLUCK
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Attorneys for Plaintiffs

31



